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IN THE SUPERIOR COUR
T OF FULTON COUNTY
BUSINESS CASE DIVISI
ON
STATE OF GEORGIA

Cathelene Robinson, Clerk

ooo
GLOBAL CELLULAR,INC.,

|

Plaintiff,

CIVIL ACTION FILE No.

V.
STAYMOBILE VENTURE, LL
C,

2020CV331811]

Defendant.

eee

ORDER DENYING STAYMO
BILE’S MOTION TO RE
TROACTIVELY
EXTEND THE DEADLINE
FOR ITS RESPONSES AN
D OBJECTIONS TO
PLAINTIFF’S REQUESTS
FOR PRODUCTION THRO
UGH
SEPTEMBER4, 2020

Pe

The above styled matter
is before the Court on St
aymobile’s Motion to
Retroactively Extend the
Deadline forits Response
s and Objections to Plaint
iff's

Requests for Production th
rough September 4, 2020,
filed September 8, 2020
(“Motion”), Having revi
ewed the tecord and cons
idered the arguments and

submissions of counsel, the
Court enters the following or
der,

1. Standard of Review
O.C.G.A. § 9-] 1-6(b) provid
es in pertinent part,
Whenby this chapteror by a
notice given thereunder... an
act is required , ,
. to be doneat or within a spe
cified time... the court for
cause shown may
at any timeinits discretion .
. . upon motion made aftert
he expiration of the

specified period, permit the act to be done wherethe failure to act was the
result of excusable neglect ....
A trial court granting a retroactive extension based upon grounds of excusable
neglect under this provision, has “wide discretionary authority,” but where the
neglect must be established as a matterof fact, the Court’s finding must be supported

by evidence. King v. Green, 189 Ga. App. 105, 106 (1988).
2. Background
It is undisputed, pursuant to the mutual agreement of counsel, Defendant
Staymobile Venture, LLC wasdueto serve its responsesto Plaintiff Global Cellular,
Inc.’s First Requests for Production of Documents (“RFP Responses”) no later than
August 12, 2020. Defendanttimely filed responsesto Plaintiff's interrogatories that
were also due August 12, 2020. A Rule 5.2 Certificate, signed by defense counsel,
reflecting service of those interrogatory responses, with no mention of the RFP
Responses, was filed that same day (“Rule 5.2 Certificate”). The following day, an
assistant working for defense counsel provided Plaintiffs counsel with the
interrogatory responses and Rule 5.2 Certificate via email which also made no
mention of the RFP Responses (August 13, 2020 Email”). (Gunter Aff. § 12; Ex.
F). Three attorneys on the defense team were copied with this email. (Id.; Ex. F).
Defendant claimsit prepared RFP Responsesthat werealso ready to be served
on August 12, 2020; however, “due to an administrative error [in the office of

defense counsel]. . . the person responsible for serving discovery was under the
2

misimpression they were only supposed to serve the interrogatory responses.”
(Motion, pp. 4-5). Defendant contends its counsel erroneously assumed the RFP
Responses were timely served and did not learn otherwise until it received a letter
from Plaintiff's counsel, dated August 31, 2020, inquiring about the missing

responses. (Motion, p. 5; Gunter Aff., § 14; Ex. G). Defendant served the RFP
Responses on September4, 2020. (Gunter Aff., § 15). This Motion wasfiled four
days later.
3. Analysis and Conclusions

The Motion seeks to retroactively extend the deadline for Defendant to serve
its RFP Responses from August 12, 2020 to September 4, 2020. It relies upon
general discovery provisions. O.C.G.A. §§ 9-11-26(d)(trial court has general power
to determine the sequencing and timing of discovery) and O.C.G.A. § 9-11-34(d) (a
“court may allow a shorter or longer time” than the 30-day statutory deadline for
responses to requests for the production of documents).' In seeking this retroactive
extension, Defendant also relies on upon the substantial authority provideda trial
court overseeing discovery. See generally, Miller v. Lynch, 351 Ga. App. 361, 367
(2019) (“Trial courts have broad discretion to control discovery .. .”).
The Court agrees with Plaintiff that the Motion is better adjudged under

' Defendant also cites O.C.G.A. § 9-11-26(c)(2) forthe propositionthat a trial court may orderdiscovery “be had on
specified terms and conditions . . . .” However, O.C.G.A. § 9-11-26(c) addresses motions for protective orders, and
the Courtfinds it inapplicable.

O.C.G.A. § 9-11-6(b), cited above, which specifically empowers a court, upon
motion made after the expiration of a deadline and upon a showing of excusable
neglect, to permit an act that would otherwise be untimely.’
In King,thetrial court erred whenit granted a retroactive extension pursuant

to O.C.G.A. § 9-11-6(b) by making a fact-based determination of excusable neglect
without supporting evidence. “[W]hile O.C.G.A. § 9-11—6(b) givesthe trial court
wide discretionary authority to enlarge the time within which an act may be done,
the discretion to be exercised is a judicial discretion, not an unrestrained one.” Id.

at 106.
Attached to the Motion are various unauthenticated email and text exchanges
whereby defense counselattempts to demonstrate their efforts to timely prepare and
serve the RFP Responses. (Motion, Ex. 4-5).)

Defendant argues these

unauthenticated attachments to the Motion constitute evidence. (Reply, pp. 3-4).
The Court disagrees. See generally Goodson v. Pointer, 318 Ga. App. 308, n. 5
(2012) (unauthenticated document attached as exhibit to motion was not proper
evidence) citing White v. City of Atlanta, 248 Ga. App. 75, n. 3 (2001)
(unauthenticated attachments to brief were not competent evidence) and Moore v.

> Regardless of whetherthe matter is governed by the general discovery provisions of the Civil Practice Act and
powersafforded a trial court in monitoring discovery orthe specific provision of the Civil Practice Act regarding

retroactive extensionsof time, the requeststill rests within the discretion of the Court.

3 The Court has reviewed the unredacted copies of Exhibits 4 and 5 that were provided forin camera inspection.
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Goldome Credit Corp., 187 Ga. App. 594, 596 (1988) (unsworn allegations madein
pleadings that have not been admitted by opposing party do not constitute evidence).
Even if the Court were to consider the unauthenticated statements in and
exhibits attached to the Motion, they do not establish excusable neglect.

Specifically, they do not satisfactorily explain the “administrative error” that
resulted in the failure to serve the RFP Responses or why the failure was not
discovered soonerin light of the Rule 5.2 Certificate signed by defense counsel and
the August 13, 2020 Email received by defense counsel.
For these reasons, it is hereby ordered and adjudged that the Motion is
DENIED.
SO ORDEREDthis

30

day of September, 2020.

Ma 4 KELLY LEE CoE
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